STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9906 &
) 10, 442
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the term nation of her AN F.C
benefits as of July 1, 1990 (Fair Hearing No. 9906), and the
determ nation by the Departnent of Social Wl fare that she was
over paid and subject to the recoupnent of A N F.C. benefits
for the period Septenber 1, 1989, through June 30, 1990 (Fair
Hearing No. 10,442). The issue is whether the Departnent has
met its burden of proof in either action.

DI SCUSS| ON

These appeal s began back in June, 1990, when the board
was i nformed by the Departnent that the petitioner had orally
requested an appeal through the Departnent's Burlington
district office of the Departnment's decision to term nate her
A NF.C. grant as of June 30, 1990. On July 10, 1990, Vernont
Legal Aid notified the board that it would be representing the
petitioner in her appeal. A hearing (Fair Hearing No. 9906)
was schedul ed in Burlington on August 29, 1990. At the
request of the parties, it was continued until Septenber 26,
1990.

At that time the attorneys for the parties inforned the

hearing officer that crimnal charges agai nst the petitioner
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related to the issues in her fair hearing were pending, and
that the matter should be continued until those charges were
resolved. The Departnment continued to pay benefits to the
petitioner throughout the period.

On Decenber 20, 1990, the board sent a letter to the
petitioner's attorney stating that the matter woul d be
di sm ssed unl ess the petitioner indicated she still w shed
to pursue the matter. On Decenber 26, 1990, the
petitioner's attorney inforned the board that he wi shed the
case to remain on the board's docket. On January 17, 1991,
the petitioner's attorney requested a status conference.

This conference was held on February 27, 1991. The
attorneys for both parties were present. At that tinme the
parties informed the hearing officer that the petitioner had

pl eaded nolo contendere to a charge of welfare fraud and

that the court had ordered her to pay restitution. The
Departnment stated that the "period of fraud" was Septenber

1, 1989 to June 30, 1990, but that there was an issue as to
whet her the petitioner was eligible for ANF.C fromJuly 1
to August 31, 1990. The Departnent conceded at that tine
that the petitioner was eligible for ANF.C as of
Septenber 1, 1990. The parties also indicated that there
remai ned to be resolved issues surroundi ng the Departnent's
recoupnment of benefits paid to the petitioner during the so-
called "period of fraud"--Septenber 1, 1989 to June 30,

1990. The parties agreed that there was no issue as to
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ongoi ng benefits. Shortly thereafter, the board notified
the parties that the matter would not be reset for hearing
until further notice. However, the parties were
specifically advised to "keep the board inforned about the
progress of the case.” (Meno, March 6, 1991.)

On March 28, 1991, the petitioner's attorney requested
a hearing to appeal the Departnent's decision "assessing an
over paynent." Because this appeared to raise a separate
i ssue, the board assigned a new docket nunber (10,442) and
schedul ed the matter for Hearing on April 24, 1992. The
attorneys for the parties appeared on April 24, 1992 and, in
a brief exchange, inforned the hearing officer that witten
menor anda woul d be submtted in lieu of an oral hearing on
the issue of the effect of the petitioner's nolo plea on the
Departnment's decision to recoup A.N. F.C. benefits.

On May 24, 1992, having heard nothing fromthe parti es,
the hearing officer notified the petitioner that unless a
menor andum was submitted by June 7, 1991, he would reconmend
di sm ssal of the matter. On May 28, 1991, the petitioner's
attorney responded with the followng letter:

| have your meno of May 24, 1991 regarding this case.

Contrary to your assertions, ny notes as well as ny

recol l ections indicate that the Departnent was going to

submit the first Meno in this case, in which an
overpaynent is alleged, and that the petitioner would

be allowed to respond to that Meno. | have been
waiting for the Departnent's Meno since we nmet on Apri
24. 1 have also been waiting for a new notice which

t he Departnent said would be sent out.
Following that letter, having heard nothing nore, the

hearing officer on June 18, 1991, sent the parties a notice
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setting the matter for hearing on July 8, 1991. On July 1,
1991, the Departnment sent the following letter to the board:

Oiginally it was nmy understanding (as it was
yours) that Tom would be submtting the first nenp in
this case. However, after speaking with himl| believe
| amin error. Therefore | ampreparing a meno setting
forth the Departnment's position which | expect to have
conpleted by July 8th, the date a hearing in this case
has been schedul ed.

| amsorry for the confusion. Please keep this
case on the schedule. W would hope to have a deci sion
by the August Board neeti ng.

Shortly before July 8, 1991, the Departnent asked for a
brief extension of tinme in which to file its menorandum No
hearing was held on July 8th. On July 26, 1991, the hearing
officer sent a nmeno to the parties allow ng the Depart nent
until August 16th to file its menmorandum and giving the
petitioner two additional weeks to respond.

Not hi ng was then heard fromeither party for severa
nont hs. On Decenber 17, 1991, the clerk of the board
notified the parties that unless there was progress in the
case within ten days, the matter woul d be placed on the
dism ssal list. On Decenber 23, 1991, the petitioner's
attorney responded with the followng letter:

This is an appeal brought by [petitioner] to reviewthe

deci sion of the Departnment to term nate her ANFC

benefits. W have been waiting for the Departnent to
file a Menorandum which the Departnment requested it be
allowed to do last April. The nost recent deadline set
for this Menorandum was August 16, 1991. W have al so
been waiting since last April for the Departnent to
send a new notice. The Departnent's delays make it
very difficult for the petitioner to present her case
and she will be noving for an order on her behalf
because of these del ays.

On February 10, 1992, having heard nothing fromthe
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Departnment, the hearing officer sent the parties the
fol | owi ng nenorandum
In light of the Departnent's continued inactivity

inthis case, | think a notion by the petitioner for
summary reversal woul d be appropriate.

| will allow the petitioner until February 21,
1992, to file such a notion. |If nothing has happened
by that date, | will assune that neither party objects

to the case being dism ssed.

On February 19, 1992, the board received a nenorandum
fromthe Departnent's attorney. On February 21, the
petitioner filed a Motion to Dismiss. (It appears to the
hearing officer that the petitioner had not received the
Departnment’'s neno before she sent her Mdition to Dismss.)
Copi es of both docunents follow

Upon recei pt of the above two docunents, the hearing
of ficer on March 2, 1992 sent the parties the follow ng
meno:

The Departnent shall have until March 13, 1992, to

respond to the petitioner's Mtion (dated February 20,

1992). This shall be the final deadline for any and
all argunent in this matter.

On March 16, 1992, the Departnent submitted the
fol | owi ng nenorandum

On March 23, 1992, the hearing officer sent the
foll ow ng nenorandumto the parties:

After reading your menoranda, it appears to ne
that the issue in Fair Hearing No. 9906 (term nation of
ANFC as of July 1, 1990) is noot. Please |let ne know
if (and why) either of you thinks it isn't. |If the
petitioner agrees, can this fair hearing request be
wi t hdr awn?

As for Fair Hearing No. 10,422 (the overpaynent of
ANFC and food stanps from Septenber 1, 1989 through
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June 30, 1990), | understand the Departnent's position
to be that its factual burden of proof (that the
petitioner was overpaid) is met and cannot be rebutted
due to the petitioner's nolo plea to the crimnal
charge of welfare fraud for this period; and further,
that the anpbunt ordered by the court as restitution
does not Iimt the petitioner's liability or the
Departnment's rights concerning the anmount of
recoupnent .

| will allow the petitioner thirty days in which
to file a witten argunent regarding these issues.

Pl ease |l et me know imedi ately if you have any
questions or concerns.

On April 22, 1992, the petitioner filed the foll ow ng
Suppl emrent al Menor andum

On May 1, 1992, the hearing officer sent the parties
the foll ow ng Menorandum (enphasis in the original):

| am prepared to recommend that unless the
petitioner's conviction for welfare fraud specifically
finds that the petitioner "wongfully obtained"
benefits in the amount ($6,657.00) and for the tine
(Sept enmber, 1989 through June 1990) clained by the

Departnent, the Departnment cannot invoke 33 V.S.A >
143(b) as a basis to recoup these benefits. | agree
with the petitioner that in light of the Departnent's
delay in noving this case forward, it would be unfair
to require the petitioner to defend herself agai nst

i ndependent evidence of fraud (as opposed to evidence
of the petitioner's conviction for fraud) introduced at
this time. However, | wll allow the Departnent until
May 15, 1992, to submt to ne a copy of the
petitioner's conviction for welfare fraud. Failure to
submt this evidence by May 15th wll result in a
recommendation in favor of the petitioner. NO

EXTENSI ONS!

On May 15, 1992, the Departnent submtted the foll ow ng
packet of docunents:
ORDER

The Departnent's decisions is reversed.
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REASONS
33 V.S. A > 143 (b) provides:

I f the person convicted (of welfare fraud) is receiving
assi stance, benefits or paynents, the conm ssioner (of
D.S.W) may recoup the anount of assistance or benefits
wrongful |y obtained by reducing the benefits or
paynment s

periodically paid to the recipient, as limted by
federal law, until the anmpbunt is fully recovered.

The board agrees with the Departnent that a conviction

for welfare fraud based on a plea of nolo contendere does

not alter the Departnent's right under the above statute to
recoup benefits that were "wongfully obtained.”" As the
Departnent correctly notes, the board has held that the
above statute (actually its predecessor, but with
essentially identical wording) clearly sets forth an
exception to the general rule of law that a plea of nolo

contendere does not establish the fact of guilt for any

pur pose other than that of the case to which it applies.1

See Fair Hearing No. 4513, supra. Therefore, contrary to
t he argunent advanced by the petitioner, the Departnent in

such cases is not required to produce independent evidence

that a recipient was over pai d.
However, the Departnment is required to establish that

t here has been an adjudication that the anpunt of benefits

clainmed by the Departnent--in this case, $6,657.00--was
"wrongfully obtained" by the recipient. This, the
Depart ment has not done.

Fair Hearing Rule No. 12 provides that "(t)he burden of

proving facts alleged as the basis for agency decisions to
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term nate or reduce an assistance grant . . . shall be on

the agency.” 1In this case, given the provisions of 33
V.S. A > 143(b), supra, the Departnment had the sinple burden

of establishing that the petitioner had been convicted of
"wrongfully obtaining "A N.F.C. benefits in the anmount of
$6, 657. 00. Despite having been given over a year to
articulate the basis of its claim and having been

specifically advised by the hearing officer exactly what

kind of evidence was needed, the Departnent has

i nexplicably--and i nexcusably--failed to neet this m ninm

burden of proof. Oher than its own allegations, the
Department has of fered no evidence establishing that the
petitioner was convicted of "wongfully obtaining”
$6, 657. 00- -t he cl ai med anount of the "overpaynent"”--1|eaving
the board with no basis, whatsoever, to find or to assune
that this was the case

The docunents finally submtted by the Departnent on
May 15, 1992, clearly do not neet this burden. They include
only a "probation warrant" signed by the judge that sets the
petitioner's "restitution" at $1,405.50, but contains no
other pertinent information as to the dates or the anounts

of any benefits "wongfully obtained" by the Department.2

Al so included is an unsigned and undated "I nformation
by State's Attorney"” formthat only alleges that the
petitioner "fraudul ently obtained" a certain amount of
benefits. Moreover, the anount alleged on this docunent--

$8,418.00--is different than the anpbunt now sought by the
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Departnment; and there has been no showi ng that this docunent
is in any way connected to the court's actual adjudication
in the matter.

Finally, the Department offered a docunent from

probati on and parole that indicates only that the Departnment

told themthat restitution should be $8,418.00 (again, an
anount different fromthat now cl ai med by the Departnent).
Agai n, this docunent does not reveal what the court
adj udi cated was the anount of benefits "wongfully obtained"
by the petitioner.

As noted above, in all probability a copy of the

conviction itself or sone related Court docunent would have

clearly and sinply provided this infornation.3

However, at
this time, given the nunber of extraordinarily generous
deadl i nes and the specific instructions already given to,
but flouted by, the Departnent, it would sinply undern ne
the integrity of the hearing process to allow the Departnent

additional tinme to neet its burden of proof. For this

reason, the Departnent's decision in Fair Hearing No.

10, 422, regarding the recoupnent of any amount over the

$1, 405.50 ordered by the Court as restitution, is reversed.
From the Departnent’'s nenorandumfiled March 16, 1992,

supra, it appears that it concedes that the petitioner was

eligible for ANF.C as of July 1, 1990. Inasnuch as the

Department has offered no evidence of the petitioner's

ineligibility for this period, the decision in Fair Hearing

No. 9906, terminating the petitioner's A N F.C as of June
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30, 1990, is reversed.
FOOTNOTES

lsee 29 Am Jur 2d > 703.

2It does not appear that the petitioner contests her
liability to repay (and to have deducted from her ongoi ng
benefits) an overpaynment of $1,405.00--the anount ordered by
the court as "restitution"” to the Departnent.

3W’thout such "proof," however, the Departnent cannot
rebut the petitioner's claimthat the court intended that
t he amobunt ordered as "restitution"--3%$1, 405. 50--be
consi dered the anpunt "wrongfully obtained" by the
petitioner. It mght also be the case (though in the two
years this case has been pending the Departnent has not
alleged it) that the court records of the petitioner's
conviction are silent as to the actual amount of benefits
"wrongfully obtained.” |If this is the case, the Departnent
cannot avail itself of 33 V.S.A > 143 (b), and would have
had to produce i ndependent evidence of the anmount of
overpaynent and the fact that these benefits were
"wrongfully obtained" by the petitioner. As noted above,
however, the allowable tine for this has | ong passed.
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